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2g Lat, iar de, W. «ſor. ml he facts are not fully fet forth in 
pete Period? or the procedure: befare theord Ordinary. OY 


\ I. * the whole ho: the vouchers in proceſs. — INES 

. Kiltharine Willap being ſummoned, did ap- 5 
\ 1 pear before the Kirk-ſeiften, 15 8. Sx acknowledged that June 30. f 
© * © ſhe had brought forth 4 el ind on Monday the roth day. 2765. 8 
bv of this inſtant, and charged John Ponaldſon (the peti :- 

PT tioner) as the perſon who was guilty of the ſin of for- 

C nication with her, and t e father of her child,” To 1 5 
5 | #2 then 


hi will make it neceſſary to give a particutae. ace: of N FR 
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i hore was Ne of 

of #the child ſhe has 

Ad vat ſeen her face 

pl ST more han twelve 
_ He wa 1 7 ee 5 10% a. conſiderable 

length, to be ingennen declaring th he. «th, but 18 hered ' 

to his denial of guiſi FO He. was dereupon liſmi Hl, n 

._ _ .- ordered to attend uporthe * 8 4 de oh- 5 

. 8 fronted with aid Ka e. 5 ris 0 god wo "of 2 6 
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cation Ml thn Ae, Wy, - 
| dhe care. leg ing tnat had 


deen Aly! with her at the tin and place 
c condeſcended 00 by her, but that bed had been often 


guilty of the ſame fin with her at \other tit..cs.* He was. 
directly queſtioned as to this, but declined anſy ering, 
_—_ alledged, that the was not obliged to ap (wer ſuch” 
+ * queſtions,” "Ye was diſmiſſed for the 1e. End time: 8. 

But as his conſeience then appeared to be flying in his 
face, the ſeſſion ordered him to attend at a third diet on the © 5 
4th day of Auguſt then next, for further examination, and 
that he might have due time to fonfider of the falſe and 
deceitful part he had been acting hitherto; and to give 

an opportunity of ſhowing a greater regard to truth, by 


dcConfeſſing what had? uy" A re ban and 
Tt n Wilſon. 
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The ſeſſion were not diſappointed in their expecta- | 
tions; for on ſaid 4th of Auguſt, in his third examination, 
«© He compeared, and acknowledged, that he had been 

© guilty of the fin of fornication with Katharine Wilſon, 
but continued peremptorily to deny his being the father 
of the child lately brought forth by her.” He then 
made profeſſion of his ſorrow for the: fin, deſired to be 
admitted to make public declaration of if %efore the con- 
gregation, and to be abſolv ec. 
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This ſtate of the fact is vouched by the minutes of the 
kirk: ſeſſion in proce, which both parties have appeal- 
ed ag evidence. From thepss your Lordſhips will per- 
ceive two capital errors i” int of fact in the petition: 
Imo, Thal e fond! only once, by a defect of his 
memory, denied that he, had been guilty of fornication with 
Katharine: Bu here your Lordſhips have the moſt in- 
= 4 conteffable evidence of the contrary ; that the firſt time 

?, befor: the ſeflinn; he peremptorily aſſerted, that he never 4 
 \was guilty: Thereafter, being ſeriouſly dealt with at 1 

1 \- conſid-rable length, he i adhered to his denial of guilt :*? | 
Ind ar the ſecond meeting of ſeſſion, he heſitated and | 
faultered in d-»ying his guilt; but he did deny it, and plead- {1 
-” Cd to the juriſdiction of the ſeſſion, that he was not [4 
obliged to anſwer the.queſtions put by them. The aver- | 1 
h ment, therefore, in the petition, that he denied but once, is | 
{ clearly diſproved; for he denied it thrice upon ſeveral ex- _ &*=*. 

F aminations, «nd at ſome diftance of time. And it is ' 4% 
. humbly ſubmitted, if the pretence now taken up of want 1 A 
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of memory, is not equally diſingenuous as his firſt and ſe- A 
cond declaration before the kirk-ſ{eflion. 

2do, It is averred in the petition, that he declared be- 
fore the kirk-ſeſſion, “ He had not been in company, nor 
* had the leaſt correſpondence with the ſaid Katharine | = 
* Wilſon, for much more than twelve months previous to | 
* the birth.” Now, your 1 will perceive how 
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matters here are jumbled together. In his firſt declara- 


tion above {cet forth, when he was in the courſe of diſſi- 
mulation, and averring the groſſeſt falſehoods, he made no 


difficulty of declaring as above, in order to gain the 


more credit with the ſeſſion, by proving the impoſſibility 
of part of Katharine's charge againſt him. This he thought 


a neceſſary link in his then ſcheme of fraud and deceir, 


but which was as falſe as his denial of guilt. But therc- 
after on the 4th of Auguſt, when his conſcience was ſtruck, 
and he was determined to confeſs the plain truth, then 


only denying in general, thag. he was the father of, the 
child; but without daring tow yeat the groſs falſehood in 
his firſt examination. Theſe matters will appear evident 
to your Lordſhips, upon canhderation. of te different 
examifationsss. 3 e 


While matters were in thüs courſe of ere. 
| alelvee... 


the kirk-ſeſſion, the heretors af the nariſh 


no trouble, and did not imagine they had any concern. 


5 
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would be replaced by the true father When he was ance 


found out: But ſome tranſactions thereafter called upon 


* 


For although money was then paid to Katharine Wilſon. 
as an object of charity, out of the poors box, yet that . 


his declaracion is ſimple, acknowleUging the guilt, and 
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the heretors to attend to their own intereſt andithat of 


the pariſh, and theſe gave riſe to the preſent proceſs. 


It would appear, that Katharine being tired out with 


the flow and deliberate proceedings of the kirk-ſeſſion, 


was reſolved to father her child in a more expeditious 


manner. With this view ſhe gave a citation to the petiti- 
oner, to a juſtice of peace court at Greenlaw. The peti- 
tioner compeared perfonally. before a.quorum of the juſ- 
tices, and where he as well as Katharine were heard. 
Their allegations were very different. The juſtices were 
deſireous ot a proof, and granted a conjunct probation to 
both parties. Here the preſecution ended, perhaps by 
TE _ connivance, 
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e's 


eonnivance, or by the poverty of Katharine, who had not 


money to follow it out. | I 

But immediately after this, viz. on the roth of Augult 
1765, Katharine thought proper to expole her child at a 
dyke-ſide early in a morning, where it was directly found 
by the petitioner, and carried by him to the manſe, and 
preſented to the miniſter, telling him he was to leave 
* the child with him, to be taken proper care of at the expence of 
* the pariſh, alledging he had authority from the juſtices 
* of peace, who met at Greenlaw on Tuelday laſt, ſo to 
do.“ And accordingly he left the child at the manſe, 
c. as the minutes of the kirk-ſeſſion bear. 

Theſe extraordinary events made it neceſſary to conſult 
the heretors of the pariſh, how and in what manner to be 
relieved of this burder laid upon them. The heretors 


knew well, though there is no evidence brought of it in 


this proceſs, the; firm and univerſal belief of the neigh- 
bourhood- that he peritianer was the true father of the 


child; that he had denied it before the kirk- ſeſſion, with 
this view only to gain time, that he might have advice in 


what ſhape to make his confeſſion, ſo as to get the bet- 
ter of the obligation of maintenance to the child; that 
he was adviſed to make the calculation in the petition, and 
from-thence to conclude phyſically, that he could not be 


the father of the child. When to this notoriety, there 


was joined the evidence of the facts above ſer forth, 


and acknowleged in the petition, his carrying the child 
to the manſe, had all the appearance of a trick, and a laid 
ſcheme to impoſe upon the pariſh, 

The proſecution before the juſtices of peace a few days 
before, where theſe parties were at leaſt ſeemingly at va- 
riance, could not at all be reconciled to the immediate 
expoſing of the child, to its being directly found by the 
ſuppoſed father, to its being carried to the manſe, with 
a pretended and falſe meſſage from the juſtices of peace; 
B and 
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and laſtly, it was altogether incredible that the juſtices, or 
any one of them, at their court at Greenlaw, had given 
orders upon a future contingency of an unnatural crime 


being committed, and on the certainty of the petitioner's. 


being the finder of the child. All theſe circumſtances de- 


termined the heretors to order a proſecution in the name 


of the late Lord Niſbet and Mr Spottiſwood of that ilk, 


for the heretors, and of the miniſter for the kirk-ſeſſion, in 


order to be relieved of the burden of the child, in all tlie 


circumſtances above-mentioned, laid down by the peti- 


tioner at the manſe. 


This being reſolved on, the firſt object of conſideration _ 


was the charge to be exhibited againſt the parties, and 


then the court before which the proſecution was to be 


brought. In this deliberation, both the petitioner and 
Katharine Wilſon, as they were both guilty of fornication, 


by their own confeſſion before the kirk-ſeſſion, fo it had 

the appearance of ne Hg poles rt and part of 
ay ing it down thereafter at. 

the mantle, of bringing the burden on the |pariſh. It was 


£2 


expoſing the child, and, by 


therefore thought juſt to proſecute them both. and to 


conclude to be relieved of the expence of maintenance, 
and for the ſtatutory fine for fornication. And as to the 
court before which to bring this proſecution, your Lord- 
ſhips will have obſerved, that the petitioner and ſaid 
Katharine, were then involved in a proceſs before the juſ- 
tices of peace upon one branch of the cauſe, viz. Who 
was the father of the child? And in the next place, that the 
petitioner had averred, that he had orders from the juſtices _ 


of peace, at leaſt from one juſtice, who is likeways ſherift- 
ſubſtitute, to leave thechild with the miniſter, to be taken proper care 


of at the expence of the pariſh. In this ſituation it appeared in- 


congruous to bring the proceſs againſt the delinquents be- 


fore the judge Ordinary, who could nor over- rule ſuch order 


of 


of the juſtices of peace, for the pariſh to maintain the child, 

if the order had really been given; nor would it have been 
very conſiſtent, for the queſtion of who was father, to be 
pendent in two ſeveral inferior courts at the inſtance of 
Katharine, before the juſtices, and at the inſtance of the 
pariſh againſt the petitioner before the ſheriff: More eſ- 
pecially 7 as the ſubſtitute had, before anſwer, but even be- 
fore exiſtence of the expoſing of the child, burdened the 
pariſh with the expence of maintenance. In theſe cir- 
cumſtances, therefore, the Court of Seſſion was thought 


of as the proper and competent court to reſort to for de- 


termination of this queſtion. 
Accordingly, the petitioner and Katharine Wilſon 


were ſummoned before your Lordſhips. The libel ſets 
forth the whole tranſactions before the kirk- ſeſſion, and 
the circumſtances of expoſing the child, with the petiti- 


oner 's leaying it t the manſe to be a burden. upon the 
eretore concludes, that the petitioner and 


pariſh; and 
ſaid Katharine ſhall relieve the pariſh of the expence of 


maintenance in time coming, as well as to pay the ſum 
of 200 Merks already expended on the maintenance of 


the child; and to find caution for that effect, and to be 


42 otherways cenſured as they deſerve: And on this head, 
» the prevarication of the petitioner on his levers examin- 
ations, is particularly ſet forth. 


This proceſs came in courſe before Lord Gardenſton. 
There was no compearance for Katharine Wilſon; but 
the petitioner appeared by his council and pleaded two 
defences: Imo, That the proceſs ought to have been at 


the inſtance of the whole heretors and the kirk-ſeſſion; 


whereas it was only at the inſtance of Lord Niſbet and 
Mr Spottiſwood for the heretors, and the miniſter for the 
kirk-ſeflion, and no mandates produced from the reſpec- | 
tive ſocieties or bodies. And 240, That the action was not 
'competent, becauſe there were concluſions in the libel to 


_ infilet 
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* The Lord Ordinary, upon an- 


an Pa date, ſuſtained this action as competent.” The petiti- 


petency of that concluſion, or of the juriſdiction of the 
Court, to judge of the above alternative, or indeed, if ac- 
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tion was brou ght ſolely to recover the fine for fornication: | 


For although the ſtatutes againſt profaneneſs, down to the 
Zit 1696, have created new and extraordinary magiſtra- 
cies for the execution of theſe acts; yet it never was 


dreamed or imagined, that theſe were privative and e 
cluſive juriſdictions of the ſupereminent POWen: and au- 


thority of the Court of Seſſion. 
And as to the ſecond point, the limitation of che 


nalty of fornication from 400. to 101. Scots, by the = > 


-rute :567 going into detuetude, that is a miſtake. Sir 
George M*Kenzie ſays juſtly, that this att is not ern ob= 
ſerved: and perhaps it never was; for who ever heard of 
fornicators being put on the pillory, impriſoned and fed 


on bread and water, having their heads ſhaven at the mar- 


ket-crols, pg theta douked in the deepeſt; and fulleſt pou: 
ri 


in the pariſh? But yet Sir George * es, that the act 
is in daily obſervance as to fining; ang it appears from 
the acts againſt pro aneneſs downto A $69 | 4 at the old- 
ſtatute 1567 with eſpect to the fine, is not 20 fl revived, © 


but ordered to be carried ney. execution. And although, 


by the inſtructions to the juſtices of peace, a juriſdiction 
created poſterior to the ſtatute, a limited power of fining 
to the extent of 101. Scots is only granted, that will not 
derogate from the ſtature, which is ſtill a ſubſiſting law, 
nor limit your Lordſhips juriſdiction, who will judge 


*Y 
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and determine upon the ſtatute, and. whoſe juriſdiction is 


not limited, but left at full aberty to procny u EN 8 
ſtatute. a 


And as to the laſt point, the expence of proceſs, your 
Lordſhips have already a full ſtate of the fact. Lord Niſ- 
bet and the other heretors could have no other object in 
view, than to obtain a full and fair expiſcation of the mat- 
ter at iſſue. The petitioner's former prevarications, his 
peremptory and falſe denials before the kirk-ſeſſion ; with 
| circumſtances that were notoriouſly. known to be falſe, 


of 


1 8 
ſeen Katharine Wilſon for a year before the 
his afterwards acknowledging the fack 


„* without repeating or taking the leaſt notice of 


poſitive * 


SOPs his former falſe averment of not having ſeen Katharine for 
2 * 4 twelve- month. before; the proceſs at Katharine” 8 inftance 13 8 
5 "Pere the jullices of Peace“ the immediate expoſing of 
1 - the child ; the realy, at eight o'clock in the 
morning, finding the fame, and incontinently delivering 
it to'the'midiiſtgy — maintained on the Expence of the * 
. 8 1 he es a nd affected pretence; his behavi- 
1 Sur before the Ark | Ordinary when. 6noath% here your 
1 5 Loruſhips, i rough ngs.preſent- at the- examination, Will 
3 obferve, he has not ventured to deny many facts which If 
TFT would bave le to a'diſcovgry, . but has always ſhelteped 
bpbhuimfelf with a nonnemini; vi ereas, as to all'otbgrs \ Which A, 
5 ended to his favourite: plan to get free of the mainten- 
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